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JURISDICTION
Jurisdiction of this appeal is pursuant to Utah Code Ann. § 78-2(a)-3(2)(j). Original
jurisdiction was- in the Supreme Court pursuant' to Utah Code Ann. § 78-2-2(3)0)"- Fhe
Supreme i 'inni U'.insln ipj Ui<' > P|M; In ff»p. i tui "ii Si/pfnnhn -i, 1997. (R. 93.)
STATEMENT OF ISSUES AND STANDARD OF REVIEW
1.

Was the judgment of I lie 1 >r,n u i '

i

• L\:

-

*e

standard for review is whether the trial court's ruling was clear error. Provo River Water
Users' Ass'n v. Morgan, 857 P.2d 927, 931 (IJtah 199^ r"T.> the extent that we must rely
on facts deduced from testimony, we defer to the trial court's relevant findings of fact, if
any, by applying the clearly erroneous standard of review, and resolve any ambiguities in the
evidence in favor of 1
2.

;

al court's judgment.") (cit •

Was the District Court's award of attorney fees pursuant to Utah Code Ann.

§ 78-28-56 adequately supported by the record and proceedings below? The standard for
review is abuse of discretion. Salmon v. Davis County, 916 P.2d 890, 892 (Utah 1996)
f

'[T]his court has generally reviewed a trial judge's decision on the issue of attorney fees for

abi ise of discretion.").
Did Rosenwinkel fail to properly preserve these issues for appeal? Because an
issue J

*'aw

.>j - ,n

•

K)vo

standard

of review applies. See, e.g., Standard Fed. Sav. & Loan i\ Kirkbride, 821 P.2d 1136. 1139
(Utah
259135.1
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CENTRAL STATUTORY PROVISIONS
No constitutional provisions, ordinances, rules or regulations are determinative of
this appeal. This appeal involves Utah Code Annotated § 78-27-56C1)1:
In civil actions, the court shall award reasonable attorney's fees
to a prevailing party if the court determines that the action or
defense to the action was without merit and not brought or
asserted in good faith, except under Subsection (2).
STATEMENT OF THE CASE
Nature of The Case And Disposition Below
In this case plaintiff/appellant, Hans Rosenwinkel ("Rosenwinkel") appeals from a
judgment entered against him by the Third Judicial District Court, Honorable Homer F.
Wilkinson presiding. The judgment appealed from instituted the recommendation of
Domestic Relations Commissioner Thomas Arnett that a petition for a protective order filed
by Rosenwinkel be dismissed, and that costs and attorney fees be awarded to
defendant/appellee, John Bennett ("Bennett"). The errors Rosenwinkel relies on in this
appeal were not preserved below.

1

Rosenwinkel asserts that the appeal also involves Utah Code Ann. § 30-6-1 et seq,
the Utah Cohabitant Abuse Act, but does not assert any issue involving application or
construction of the Act. The Act was the basis for Rosenwinkel's original petition. The
court below found the Act not to be intended to apply to this situation. Rosenwinkel does
not contest that decision in his opening brief.
259135 1
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The Course of Proceedings And Statement of i( acts2
1.

On February 7, 1997, petitioner Hans Rosenwinkel filed a petition with the

domestic division of the Third District Court purportedly under Utah Code Ann. 30-6-1 et.
se<

•

he Petition sought piuh * hun hum tlmni\slir iihiiM

IIu* action proceeded

before Commissioner Thomas N. Arnett. A temporary order was entered barring Bennett
from access to the premises which Bennett, Rosenwinkel and another, I

Numedahl,

shared on a roommate/rent and expense sharing arrangement. (R. 9.) The temporary Order
included an Order to Show Cause for a hearing set for February 24, 1997 at 9:30 a m
il-' 12.)
2

On February 12, 1997, Bennett filed a Verified Answer (R. 20) (Appendix A)

lotion for Dissolution of Protective Order (R 26) ( \ppe

•• *

*. . a Notice of

Hearing. (R. 29.) The hearing was rescheduled for February 24, 1997 at 8:30 a.m.
(R.31.)
3.

On February 24, 1997 at 8:30 a.m. Bennett appeared before Commissioner

Arnett who called the case. Mr. Rosenwinkel was not present. The Commissioner issued
his orclet reconnilending the granting of the Motion for Dissolution of the Protective Order.
(R.31, R. 99.)

2

The actual course of proceedings and the relevant facts to this appeal are intertwined.
For the sake of brevity and clarity of presentation, Bennett combines his Course of
Proceedings and his Statement of Facts.
259135.1
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4.

Apparently, Mr. Rosenwinkel appeared for the 9:30 calendar and an Amended

Ex Parte Protective Order was issued, which also reset the matter for hearing on March 10,
1997. (R. 31, 32-38.)
5.

On March 7, 1997, Bennett filed a Memorandum in Opposition to Permanent

Protective Order (R. 41) (Appendix C), Bennett's Affidavit in Opposition to Entry of any
Further Extension of Amended Ex Party Protective Order (R. 46) (Appendix D), which
among other matters, incorporated by reference his Verified Answer. On March 7, 1997,
the Affidavit of James S. Lowrie (R. 54) (Appendix E) was also filed setting forth the
attorney fees incurred by Bennett through March 5, 1997.
6.

On March 10, 1997 a hearing was held before Commissioner Thomas N.

Arnett (R. 100) (Appendix F). Mr. Rosenwinkel had filed no additional documents since the
filing of the Verified Answer and the Motion in Opposition to Entry of any Further
Extension of Amended Ex Parte Protective Order and the Affidavit supporting that
Memorandum. The Commissioner heard a presentation from Mr. Rosenwinkel and a
presentation from counsel for Bennett, who among other things, pointed out to the court that
Rosenwinkel raised no issues with respect to the matters presented by verification and
Affidavit by Bennett. Rosenwinkel did not thereafter raise any factual issue. (Id.)
7.

On March 10, 1997, Commissioner Arnett ruled, based upon the Utah

Habitant Abuse Act, Utah Code Ann. 30-6-1 et. seq, as follows:

259135 1
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This act was not adopted to deal with the problems of two tenants and a
landlord-tenant type of situation. This case is not the kind of case where this
act was intended and I agree with Mr. Lowrie that it is time for this case to
end. My recommendation will be today that this matter be dismissed. The
court will enter its own order, and you are free to go. (Id.)
The Minute Entry from March 10, 1997 also reflects the Commissioner's recommendation
that this matter be dismissed (R. 57).
8.

On April 14, 1997 a letter, along v -.-v

lorm of Order, was sent to

Commissioner Thomas N. Arnett, and served upon Rosenwinkel (R. 58) (Appendix G).
That form of Oider was executed by Commission-

.

dge

Wilkinson on April 23, 1997. (Id.) Subsequently, a Judgment was entered on that Order on
June 25, 1997 (R 63) (Appendix H).
9.

The Order and the Judgment contained clerical errors insofar as the ultimate

conclusion of the proceedings occurred on March 10, 1997, not February 24, 1997 as
recited.
1(
1

Those clerical errors do not affect the substance of the proceedings.
inkel was served

copies of al] • •* ii

,;^-o * - ns

of orders and judgments in accordance with the Utah Rules of Civil Procedure (R.25; R.28;

259135.1
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SUMMARY OF ARGUMENT
I.

The Judgment is Supported by the Proceedings Below.

Rosenwinkel was served with all verified pleadings' and affidavits and with the
proposed order. He did not raise issues regarding Bennett's claim for fees and expenses. He
did not object to the form of order awarding fees and expenses. The record and proceedings
support the judgment.
II.

The Order And Judgment Contained Clerical Errors Respecting the Prior
Proceedings Which Are Not Substantive Nor Material to the Prior
Proceedings, Nor to the Correctness of the Substance of the Judgment.

There was no substantive error in the proceedings below. The Judgment ought not
be upset by harmless clerical errors.
III.

Rosenwinkel Failed to Properly Preserve The Issues on Appeal.

Rosenwinkel did not object to the proposed form of order, or to the request for fees
aand expenses contained therein. Rosenwinkel has not explained that failure to this court or
the court below.
ARGUMENT
I.

The Judgment Is Supported By The Proceedings Below

Bennett filed a Verified Answer, an Affidavit, a memorandum in opposition to the
extension of any further protective orders and the affidavit of his counsel. He and his
counsel participated in two hearings before the Commissioner. His submissions reflected,
and the Commissioner found, that the events complained of by Rosenwinkel did not fit within
259135 1
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the meaning and spirit and were not intended to be covered by Utah Code Ann. 30-6-1 et
seq.
Rosenwinkel did not, at any time, contest any of the facts set forth in Bennett's
Affidavit or Bennett's counsel's Affidavit. This fact was called to the attention of the
Commissioner at the hearing on March 10, 1997, at which time Rosenwinkel had an
opportunity to further respond, if he wished. Rosenwinkel remained silent. At the time of
his silence he had possessed, for nearly one month, a copy of Bennett's Verified Answer
seeking the relief that was ultimately incorporated into the Judgment. He also had a copy of
counsel's affidavit on attorney fees.
At the time the Order and Judgment were entered, Mr. Rosenwinkel had been served
with copies of the proposed forms of Order and Judgment. He took no step to object to
them.
Accordingly, the Judgment is in accord and supported by the proceedings below and
it ought not be reversed. The judgment should be affirmed.
II.

The Order And Judgment Contained Clerical Errors Respecting the Prior
Proceedings Which Are Not Substantive Nor Material to the Prior
Proceedings, Nor to the Correctness of the Substance of the Judgment.

Admittedly, the Order ultimately entered and the Judgment entered referred to
proceedings that occurred on February 24, 1997, rather than March 10, 1997. This mistake,
admittedly lying at the feet of Bennett's counsel, was a clerical error. It did not affect the
substance of the proceedings below. Additionally, Rosenwinkel was advised at all steps of
259135 1
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what was transpiring and slept on his rights. Not a single argument upon which he premises
his appeal was ever actually presented to either the commissioner or the district court (See
Point III, infra). There has been no substantive error. The procedural/clerical errors in the
form or Order and form of Judgment have not affected and substantive rights of
Rosenwinkel. The Judgment below should be summarily affirmed.3
III.

Rosenwinkel Failed to Properly Preserve The Issues on Appeal.

None of the arguments upon which Rosenwinkel premises his appeal were advanced
to the District Court. Under Utah law, "[i]t is axiomatic that, before a party may advance an
issue on appeal, the record must clearly show that it was timely presented to the trial court in
a manner sufficient to obtain a ruling thereon." Salt Lake County v. Carlston, 776 P.2d 653,
655 (Utah App. 1989)(first emphasis added). Furthermore, "[i]ssues not raised in the trial
court in a timely fashion are deemed waived, precluding this court from considering their
merits on appeal." Id.

3

The relief awarded was requested in the Verified Answer of Bennett, the Memorandum
in Opposition on March 7, 1997, and the affidavits supporting that memorandum, the form
of order presented after the hearing, and the form of judgment. One of the affidavits sets
forth the attorney fees incurred by Bennett. (Appendix E.) The other documents request
fees and expenses. Accordingly, the award of fees and costs cannot be construed as a
surprise to Rosenwinkel. Rosenwinkel had an opportunity to be heard, to present affidavits,
to request further opportunity to present evidence or argument, to object to proceedings, to
object to the form of the order, and to object to the form of judgment. And he had an
opportunity to seek post judgment relief. He started this ball rolling. He now complains that
he did not get off the ball before it completed a full revolution and rolled over him.
259135 1
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The District Court clearly and unequivocally found that the action filed by
Rosenwinkel was not within the contemplation of the statute upon which he sued. It was
properly dismissed. That it recites the wrong hearing date is non-substantive and the
dismissal should be affirmed. Additionally, the finding that the statute was inapplicable is
effectively a finding that the action was without merit and not well founded. Accordingly,
attorney fees were appropriately awarded. The attorney fees through March 5, 1997 were
supported by affidavit. The Court records reflect the expenditure of additional efforts in
attending hearings, submitting orders, preparing judgments and the like. There is no
objection to the reasonableness of the fees awarded. The attorney fees should therefore be
affirmed.
The undisputed pleadings on file show that the actions of Rosenwinkel in filing the
action and obtaining the Ex Parte Protective Order, necessitated the fees and expenses which
were awarded to Bennett. Those expenses were inappropriately visited on Bennett by
Rosenwinkel and they were visited pursuant to the proceeding under an inapplicable statute.
Accordingly, those aspects of the Judgment should be affirmed.
Rosenwinkel argues that he did not know he would be charged for Bennett's attorney
fees and Bennett's expenses relative to the premises he claims he was wrongfully ordered out

259135 1
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of. But, it is undisputed that Rosenwinkel did not present that argument—or any other
argument-to Commissioner Arnett or Judge Wilkensen.4
Rosenwinkel seeks to excuse his failure to raise the issues below by asserting in an
affidavit filed the same day this appeal was filed, that: (1) he moved during the course of
proceedings, and (2) that the first time he saw the Order was when it came attached to the
Judgment on or about June 3, 1997 (R.86). The record reflects the form of Order was sent
to Rosenwinkel April 14, 1997 (R.60). His affidavit does not say he did not receive the
form of Order.
His affidavit also does not say when he moved his abode. And the record does not
reflect that he ever advised the court, Bennett, or counsel of his new address.
His untimely factual assertions about this moving and not receiving orders do not
alter the fact that he did not present that claims he now makes to the Court or the
Commissioner, below.5

4

Rosenwinkel started to present the argument to Judge Wilkensen by filing a motion
for relief from Judgment, but the very same day filed the Notice of Appeal which
commenced this appeal, effectively waiving the issues rather than presenting them below.
Salt Lake County v. Carlston, 776 P.2d 653 (Utah App. 1989); See also Barson v. E.R.
Squibb & Sonsf Inc., 682 P.2d 832, 837 (Utah 1984). (hearsay objection raised for the first
time in post-judgment motion is too late to be reviewed on appeal.).
5

The notion of filing an affidavit with the Court below on the date of appeal and then
relying on that affidavit on appeal is itself a self-serving effort to unilaterally make a record
and ought not be countenanced. Cf. Onyeabor v. Pro Roofing Inc., 787 P.2d 525, 527 (Utah
App. 1990).
259135 1
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CONCLUSION
Rosenwinkel appeared to appeal the dismissal of his (See Docketing Statement and
R.90), petition but in his brief drops any such claim and focuses only on the expenses and
attorneys fees aspect of the judgment below. Rosenwinkel thus waives any claim dismissal
was inappropriate.
The court below should be affirmed in all respects. Bennett should be awarded all
appropriate relief including costs and fees on appeal.
DATED t h i s / 7 ^ day of April, 1998.

James S. Lowriev
James E. Magleby
JONES, WALDO, HOLBROOK
& MCDONOUGH
170 South Main, Suite 1500
Salt Lake City, Utah 84101
Attorneys for Defendant/Appellee

259135 1
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CERTIFICATE OF SERVICE
I hereby certify that on the /7'

day of April, 1998, I caused two (2) true and

correct copies of the attached BRIEF OF APPELLEE to be hand delivered to the following:
Elizabeth T. Dunning
Lloyd R. Jones
WATKISS DUNNING & WATKISS
Broadway Centre, Suite 800
111 East Broadway
Salt Lake City, Utah 84111-2304

7
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James S. Lowrie (USB 2007)
JONES, WALDO, HOLBROOK & McJioJ^OpGHi
;
Attorneys for Respondent
r _- 7 r> jr^^
1500 First Interstate Plaza
' ""TlfJr; C--C
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801) 521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,

VERIFIED ANSWER TO VERIFIED
PETITION FOR PROTECTIVE
ORDER

Petitioner,
vs.

Civil No. 970900972SA

JOHN BENNETT,
Respondent.
Judge Homer F. Wilkinson

STATE OF UTAH

)

COUNTY OF SALT LAKE

: ss.
)

Respondent John Bennett by and through his counsel hereby answers the verified
petition for protective order as follows:
1.

Admits the allegations of paragraph 1 of the petition.

2.

Admits the allegations of paragraph 2 of the petition.

3.

Admits the allegations of paragraph 3 of the plaintiffs petition as of

February 7, 1997.

203831 ;

4.

Since the petition contains no allegations in paragraph 4 and declines to

respond to paragraph 4.
5.

Denies the allegations of paragraph 5 of plaintiffs complaint in their entirety.

6.

Since no allegations are contained in paragraph 6, declines to respond to

paragraph 6.
7.

Since no allegations are contained in paragraph 7, declines to respond to

paragraph 7.
8.

Since no allegations are contained in paragraph 8, declines to respond to

paragraph 8.
9-

Denies that Dawn Numedahl is entitled to any relief.
FIRST DEFENSE

10.

The petition of petitioner fails to state any claim for which relief may be

granted.
SECOND DEFENSE
11.

The verbal altercation which occurred between respondent, petitioner and Ms.

Dawn Numedahl occurred in response to respondent's legitimate offer to obtain the
participation of petitioner and Ms. Numedahl in the discharging of lawful obligations in
connection with the tenancy and involved continuing grievances with respect to their
delinquency and failure to pay their appropriate share pursuant to their agreement for living
together as roommates.
12.

After the altercation which occurred on February 4, 1997, petitioner,

respondent and Ms. Numedahl continued to peacefully share the premises, agreed that the

203831.1
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matter was resolved and agreed to vacate the tenancy when the lease that was signed expired
on April 18, 1997. At that time all parties agreed to be civil to one another and respondent
agreed to commence investigating the potential of moving out early. The act of petitioner in
seeking a domestic protective order was an act in bad faith for the purpose of gaining a
tactical advantage with respect to the occupancy of the tenancy which the parties had agreed
to share on a roommate basis.
13.

The acts of petitioner have wrongfully deprived respondent of his occupancy of

premises for which he paid his share of the rent for the month of February, 1997. The acts
of petitioner have wrongfully confiscated respondent's share of a deposit which was placed
for the security for rent and the security of the premises which now benefits respondent in no
way but continues to benefit petitioner.
14.

The acts of petitioner amount to a wrongful confiscation of the furniture and

other personal possessions of respondent.
THIRD DEFENSE
15.

The controversy raised by the Verified Petition for Protective Order is moot by

virtue of fact that Bennett has agreed to move and has moved out and is in the process of
making alternative housing arrangements.
FOURTH DEFENSE
16.

Respondent alleges and incorporates by reference paragraphs 1 through 15 of

his answers set forth herein.
17.

Respondent is entitled to a refund of a prorated share of the rent for the month

of February, recovery of all of his personal possessions and a recovery of the deposit that he

203831.1
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made for the security of the property and the payment of rent. This recovery is due him
from petitioners.
18.

Respondent is entitled to restoration and reclamation of the items of personal

property itemized on Exhibit A to this Counterclaim.
19.

The petition for a protective order was wrongfully filed and respondent is

entitled to attorney's fees pursuant to Utah Code Annotated § 78-27-56 and for the reasons
set forth herein above.
WHEREFORE, respondent prays for relief as follows:
a.

That the petition of petitioner be dismissed for prejudice on the merits;

b.

That respondent be awarded immediate possession of his personal

property.
c.

That respondent be awarded judgment in the sum of $633.00, or such

other and further sum as the Court deems appropriate in the premises;
d.

That respondent be awarded his costs of suit; and

e.

That respondent be awarded his attorney's fees in this matter.

DATED this _ [ _ _ day of February, 1997.
JONES, WALDO, HOLBROOK &
MCDONOUGH

OTZ

By_
James S. Lowrie
Jerome Romero
Attorneys for Respondent
Respondent's Address:
348 East South Temple
Salt Lake City, Utah 84103
203831
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VERIFICATION
I, John Bennett, having been first duly sworn, have read the foregoing Verified
Answer to Verified Petition for Protective Order and Counterclaim and I do hereby verify
that the factual statements contained therein are true based upon my personal knowledge,
information and belief, and that I believe the relief requested to be fair and reasonable under
the facts of this case.
DATED this ^

day of February, 1997.

SUBSCRIBED AND SWORN TO before me this /sZ/*

My Commission Expires:

day of February, 1997.

lotanA Public
Notary'Public

NOTARY PUBLIC
KRIS MARKOV/SKI
170 S. Main. Ste. 1500
Salt take City. Utah 84101
My Commission Expires
February 1,2000

STATE OF UTAH

203831.1
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— > VJ

CERTIFICATE OF SERVICE
I hereby certify that on the

/ </ " day of February, 1997, I caused to be hand

delivered a true and correct copy of the foregoing ANSWER TO VERIFIED PETITION
FOR PROTECTIVE ORDER AND COUNTERCLAIM, to the following:
Hans Rosenwinkel
81 "O" Street
Salt Lake City, Utah 84103

ay

203831 1
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James S. Lowrie (USB 2007)
...... ^:. :r
JONES, WALDO, HOLBROOK & McDONOUGHc/ L ; L i ;.': U J . ' . ; j 1 " '
Attorneys for Respondent
ny
—/^•^IZZm^
1500 First Interstate Plaza
ofTui r CLERK
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801) 521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,
Petitioner,

MOTION FOR DISSOLUTION
OF PROTECTIVE ORDER

vs.
Civil No. 970900972SA
JOHN BENNETT,
Respondent.
Judge Homer F. Wilkinson

Based upon the Verified Answer of Respondent, respondent hereby moves for
dissolution of the protective order. The grounds for this motion are:
1.

A protective order was not necessary at the time and is not necessary

now because the altercation of which petitioner exaggeratedly complains was resolved prior to
the time the protective order was sought by petitioner.
2.

Respondent has quit the premises and has no desire whatsoever to

continue to be roommates with petitioner and with Ms. Numedahl.

203853.1

3.

The protective order unduly restrains respondent in the reclamation of

his personal property.
4.

Respondent is entitled to restoration and reclamation of the items of

personal property itemized on Exhibit A to this motion.
5.

Respondent is, pursuant to Rule 65A(b)(4), entitled to hearing on this

motion on two days' notice.
DATED this ^

day of February, 1997.

JONES, WALDO, HOLBROOK &
MCDONOUGH

By Q ^
James S. Lowne
Jerome Romero
Attorneys for Respondent

203*53.1
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^
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CERTIFICATE OF SERVICE
I hereby certify that on the

I^

day of February, 1997, I caused to be hand

delivered a true and correct copy of the foregoing MOTION FOR DISSOLUTION OF
PROTECTIVE ORDER to the following:
Hans Rosenwinkel
81 "O" Street
Salt Lake City, Utah 84103

O.X-
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James S. Lowrie <USB 2007)''5/f:] 'rA;\- ^ • ,;f
Lewis M. Francis (USB 654%-. - ^ ^ ^ V
JONES, WALDO, HOLBROOK 3^<MNOU3kfr
Attorneys for Respondent
1500 First Interstate Plaza
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801)521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,

MEMORANDUM IN OPPOSITION TO
PERMANENT PROTECTIVE ORDER

Petitioner,
vs.

Civil No. 970900972SA

JOHN BENNETT,

Judge Homer F. Wilkinson

Respondent

Commissioner Thomas N. Arnett

John Bennett, by and through his counsel hereby opposes the Protective Order sought
by petitioner, Hans Rosenwinkel on the following legal grounds:
L

There is No Legal Basis For A Protective Order in This Case
Utah Code Aral. 30-6-1 et seq. provided the grounds for the Protective Order. The

grounds are domestic violence as defined in Section 76-31-6 of the Utah Code Ann. Section
77-36-1 defines domestic violence as "any criminal offense involving violence or physical
harm or threat of violence or physical harm or any attempt, conspiracy or solicitation to

commit a criminal offense involving violence or physical harm when committed by one
cohabitant against another.n The section goes on to specify specific criminal statutes that are
within the meaning of domestic violence. They include:
A.

Section 76-5-103 Aggravated Assault which requires intentionally causing

serious bodily injury to another or use of a dangerous weapon.
B.

Section 76-5-102 Assault which includes an attempt with unlawful force or

violence to do bodily injury to another or a threat accompanied by a show of immediate force
or violence.
C.

Section 76-5-201 Criminal Homicide.

D.

Section 76-5-106 Harassment which requires a written or recorded threat to

commit any violent felony.

206^78.1

E.

Section 76-9-201 Telephone Harassment,

F.

Section 76-5-301.1 and 302 Kidnapping.

G.

Section 76-5-105 Mayhem.

H.

Section 76-5 Chapter 5 Part 4 and Chapter 5A Sexual Offenses.

I.

Section 76-5-106.5 Stalking.

J.

Section 76-5-304 Unlawful Detention.

K.

Section 76-5-108 Violation of the Protective Order.

L.

Title 76 Chapter 6 Part 1, 2, and 3 involving offenses against property.

M.

Section 76-10-507 involving a deadly weapon.

N.

Section 76-10-508 involving a discharge of a firearm.

2

11-^

None of the foregoing criminal statutes are alleged to have been violated by any of the
conduct petitioner alleges was committed by respondent John Bennett- None of the matters
alleged in petitioner's Petition bring the matter within any of the foregoing criminal statutes.
Section 30-6-1 also prohibits abuse which it defines as an attempt to cause or intentionally or
knowingly causes to an adult or minor physical harm or intention of placing another in fear
of eminent physical harm. The petitioner does not allege in his petition physical harm, nor
does he allege fear of eminent physical harm. The closest he does is allege fear that
petitioner John Bennett would do something stupid.
Consequently, the petitioner has not presented grounds upon which a protective order
may be entered at this time.
Despite the allegations, an ex parte temporary protective order was entered which
separated the parties before harder feelings arose on February 7, 1997; but as the evidence of
Mr. Bennett shows, the fear of physical harm was not there in that Mr. Rosenwinkel invited
Mr, Bennett to participate with him on social matters after the events of which petitioner
complains.
There appears no basis upon which to conclude that there is any threat of domestic
violence at this time and that no domestic violence has occurred. It also appears unlikely to
conclude that there is any remaining threat of abuse in that the conduct alleged does not
qualify as abuse and the circumstances were so altered that there is no likelihood that any
abuse will occur in the future. Consequently, respondent John Bennett requests that this
action be terminated, that no further relief be granted to petitioner and the relief heretofore
ordered in favor of respondent be continued in force.

206678.1
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II.

Alternatively Respondent John Bennett Requests a Due Process Hearing.
Respondent John Bennett has submitted his Affidavit stated his version of the facts as

to the matters that occurred on February 4, 1997. That Affidavit shows at the very least, a
serious factual dispute with respect to what occurred. That Affidavit also sets forth facts
which undermine and impeach the Petition of the petitioner. Consequently there are disputed
issues of fact which need to be resolved at a hearing or trial on the merits.
Additionally, the order sought by petitioner would have the purpose and effect of
depriving respondent of liberty and potentially property. As a consequence of that respondent
is entitled to a due process hearing at which he is entitled to present witnesses on his behalf,
present testimony on his behalf, cross examine and otherwise confront through counsel the
witnesses against him and have the facts determined in an adversary type setting through a
trio: of fact.
Accordingly, should the court not terminate the proceedings at the hearing on
Monday, March 10, 1997, respondent John Bennett demands a trial on all disputed issues of
fact before a jury of his peers.
WHEREFORE, respondent John Bennett prays for relief as follows:
That the Petition and Amended Ex Parte Protective Order be dismissed and that this
matter be deemed concluded with all relief previously ordered to respondent left in place to
become a final order.

20667*1
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Alternatively, that the matter be heard as a jury trial.
DATED this'y-'day of March, 1997.

JONES, WALDO, HOLBROOK
& MCDONOUGH

vA>
James £. Lowrie
Lewis M. Francis
Attorneys for Respondent

CERTIFICATE OF SERVICE
I hereby certify that on the -f^-^

day of March, 1997, I caused a true and correct

copy of the foregoing MEMORANDUM IN OPPOSITION TO PERMANENT
PROTECTIVE ORDER to be hand delivered to the following.
Hans Rosenwinkel
81 "O" Street
Salt lake City, Utah 84103
K\

206678 1

5

T\/\1&JSQK4

HS

TabD

1

CI «MD

s,

•7

- i~ * i

niuir,

'i.f L,-r

BY

James S. Lowrie (USB 2 0 0 7 ) ~ ^ Z ^ ..__ _
Lewis M. Francis (USB 6545) L'-A''''' C ^ K
JONES, WALDO, HOLBROOK & McDONOUGH
Attorneys for Respondent
1500 First Interstate Plaza
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801)521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

AFFIDAVIT IN OPPOSITION TO
THE ENTRY OF ANY FURTHER
ESTENSION OF AMENDED EX
PARTE PROTECTIVE ORDER

HANS ROSENWINKEL,
Petitioner,
vs.

Civil No. 970900972SA

JOHN BENNETT,
Judge Homer F. Wilkinson
Respondent.
Commissioner Thomas N. Araett

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

: ss.

Respondent John Bennett being duly sworn hereby opposes the entry of any further
protective order in the above-captioned matter as follows:
1.

I hereby incorporate by references of if fully set forth herein my Verified

Answer to the Verified Petition for Protective Order and his Counterclaim dated and filed
February 12, 1997.
206550 1

2.

I know the following facts of my own personal knowledge:
a.

For some time prior to February 4, 1997, Hans Rosenwinkel, Ms.

Dawn Numedahl and I were cohabitants at the premises located at 81 "O" Street, Salt Lake
City, UT 84103. Mr. Rosenwinkel and Ms. Numedahl had an interpersonal relationship
preceding our agreeing to lease the premises together. My relationship with them was as a
mutual acquaintance and I am not involved in any close interpersonal relationship with either
of diem.
b.

Under our agreements we were to share the rent and share the expenses.

Certain expenses were in my name.
c.

On February 4, 1997, I asked Mr. Rosenwinkel to write a check for a

utility bill. His response to me indicated a lack of concern and responsibility on his part. I
emphasized that we needed to pay our bills. As we discussed matters, the discussion become
more confrontational. After a few minutes Mr. Rosenwinkel made a defamatory remark
about Shawnie Knowlin, a close personal fiiend of mine. After making this remark he turned
away from me and proceeded up the stairs that led from our kitchen to the upstairs area of
our apartment. I reached out and pushed his shoulder, but not violently. I did not knock
him down. He did not fall and he was not injured. I reached out and touched him in order
to get his attention so that we might continue the conversation. I did not demand that he
come down and fight. I did not threaten "to kick his ass." He called me a number of
names, including M

F

. He had been making a number of assertions about the

difficulty he and Ms. Numedahl had living with me. I told him maybe you should back up

206550.1

2

(

i-,

what you say meaning that I would like to hear facts rather than conclusions. At about this
time Ms. Numedahl suggested we desist and discuss the matters that evening, rather than all
yelling and waking up others in the building. I asked Ms. Numedahl to advise me what
grievances she had. We ended by all agreeing to discuss the matter that evening,
d.

That evening between 5:30 and 6:00 p.m., I returned from work to the

apartment. Mr. Rosenwinkel was in the living room, Ms. Numedahl was in the kitchen. I
said, "Hans, we need to talk about this."

He said, "I know." Ms. Numedahl came in from

the kitchen and we talked about a large number of things, mostly petty and trivial things, but
things that had, by then, become a source of friction among us. This discussion lasted up to
an hour, perhaps slightly longer. During the course of the discussion Mr. Rosenwinkel
apologized to me for things that he said to me and about Shawnie Knowlin. I apologized to
him for things that I said and for pushing him. It appeared to me that all sides agreed that
there were two sides to all disagreements. When I thought matters ware quieted, Ms.
Numedahl started bringing up new matters in a heated and excited way. I finally said to her
that if she were so upset with me, she should come slap me. I did not threaten to fight her
or strike ha*, or want to do so. Mr. Numedahl and I did exchange inappropriate invectives
about one another's personalities. As things subsided, I believed we had agreed to live
through the conclusion of our lease, April 15, 1997, with some efforts on all sides to
maintain polite social distance. Ms. Numedahl did seem to remain upset about the reciprocal
name calling. At the conclusion of die discussion I got some things together to stay away
from the apartment that night. As I left Mr. Rosenwinkel and I exchanged pleasantries about
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working through the next 2 months. I did not stay in the apartment any night that week, but
on Friday evening while I was there, Mr. Rosenwinkel had Mr. Scott Hayes over to the
apartment. Mr. Hayes was also a friend of mine. Mr. Rosenwinkel and Mr. Hayes were
planning to go out for the evening. Mr. Rosenwinkel invited me to go with them. I politely
declined. The following night, Saturday night, February 9, 1997, Mr. Rosenwinkel invited
me to go skiing with him on Sunday. I declined because I needed to work on Sunday.
e.

After Tuesday evening, February 4, 1997, no cross words were

exchanged between Mr. Rosenwinkel and I or Ms. Numedahi and I.
£

I at no time threatened to beat up Hans Rosenwinkel. I at no time

threaten to beat up Dawn Numedahi. I did not believe Ms. Numedahi nor Mr. Rosenwinkel
to be the sources of any personal problems or unhappiness that I have. Conversely, I am not
unhappy and do not believe that I have any personal problems to speak of, let alone to blame
them on Mr. Rosenwinkel and Ms. Numedahi.
g.

I was not in an uncontrollable rage in any conversation I had with Ms.

Numedahi on February 4, or any other time. I have spoken with the landlords of the
premises at 81 "O" Street and the statements that are made by Mr. Rosenwinkel on the
second page of paragraph 5 with respect to the willingness of the landlord to modify the lease
are false.
h.

For whatever reason Mr. Rosenwinkel and presumably Ms. Numedahi

have elected to blow an argument with respect to living together out of proportion and into a
situation of which they profess undue concern. There is no apparent reason for any such
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concern to exist. There is no current reason to interact and there is no current reason to
protect one against another. This matter has been escalated a lot further than it deserves.
L

I am 26 years old. I weigh 167 pounds and I am 5' 10" tall. Mr.

Rosenwinkel is 27 years old, weights 185 pounds and is 6'3" tall (my estimates). Mr.
Rosenwinkel is a well conditioned athlete who did ski racing in college. He skis, mountain
bikes and plays tennis. While I am athletic myself, I could not beat up Mr. Rosenwinkel. I
have never touched Ms. Numedahl and would never do so. I have never damaged any
property of Mr. Rosenwinkel and Ms. Numedahl except one dish belonging to Ms. Numedahl
that was in the kitchen sink in soapy water. I unknowingly set dishes on top of it, breaking
it. I am not a violent person and do not harbor ill will toward Ms. Numedahl or Mr.
Rosenwinkel.
j,

I am a graduate of the Bachelors of Architecture Program at the

University of Utah. I am employed at American Stores Company. I have established my
own apartment and reclaimed my possessions from 81 wOw Street. Aside from final financial
details respecting bills from the joint occupancy, there is no reason for Ms. Numedahl and
me or Mr. Rosenwinkel and me to interact in the future. I intend to work the final financial
details out through my attorney or directly with Mr. Rosenwinkel if he will consent to speak
with me and I am permitted by the Court to speak directly with him.
k.

I have never been arrested. I have never been in a brawl or beat up

anyone. I have never physically injured anyone. The most serious infraction I have
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committed involved a violation of Montana's gas guzzling law by exceeding the 65 mph
speed limit on the open road.
L

I believe there is no reason why any order should be entered against

me. I do not want the risk of being accused of violating an order because I might go to the
same pub or restaurant or movie theater as Mr. Rosenwinkel or Ms. Numedahl or might be
invited to the same party or other social event.
3*

An additional matter that needs attention involves the following facts:
a.

I have received a Mountain Fuel bill for a meter reading that occurred

on February 10, 1997 for $128.10, which is attached hereto as Exhibit A. My share of this
bill is 1/3 or $42.70.
b.

Mountain Fuel has informed me that the amount to be billed to me

from that meter reading until February 21, 1997 when that utility was taken out of my name
is $42.06.
c.

Mr. Rosenwinkel and Ms. Numedahl should be responsible for the

entire $42.06 because I was precluded from 81 "Qn Street by the order which was served
upon me on February 10, 1997, coincidentally the day of the meter reading. Consequently,
final disposition of this matter should include an obligation of Mr. Rosenwinkel and Ms.
Numedahl paying me the sum of $127.46.
Dated this

J

day of March, 1997

otoh
^-^r\

John Bennett
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STATE OF UTAH

)
: ss.
)

COUNTY OF SALT LAKE
On the 7 -

day of March, 1997, personally appeared before me John Bennett and

subscribed and swore to the foregoing Affidavit.

%
Mi tMfetfeh) CM. 802 f
SafcUhtOfcUt* 84111 !
My CommJwon Expires •
October 17. 1999
1

^^_

S»Tt3 Of U * ^

J

NOTARY PUBLIC
Residing at:
My Commission Expires:

CERTIFICATE OF SERVICE
I hereby certify that on the -f-t^y day of March, 1997, I caused to be hand
delivered a true and correct copy of die foregoing AFFIDAVIT IN OPPOSITION TO THE

ENTRY OF ANY FURTHER EXTENSION OF AMENDED EX PARTE PROTECTIVE
ORDER, to the following:
Hans Rosenwinkel
81 "O" Street
Salt Lake City, Utah 84103

\^^rAg^AO
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JOHN M BENNETT
81 0 ST
SALT LAKE CITY
READ

B4v A
UT 84103 07
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411 0025 7255G
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1109
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02-10

09089

03-10-97
26.2

AMOUNT DUE
$111.93
$5.00
$7.02
$4.15
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James S. Lowrie (USB 2007) ,
Lewis M. Francis (USB'6§^5> ! • :,.J; }-. i,^.;^-T
JONES, WALDO, HO%BRQQ£^&LMciX^OUGH
Attorneys for Respondent DLrlTf Y~CLTf?^"
1500 First Interstate Plaza
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801)521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,

AFFIDAVIT OF JAMES S. LOWRIE

Petitioner,
Civil No. 970900972SA
vs.
JOHN BENNETT,
Judge Homer F. Wilkinson
Respondent

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

ss.

James S. Lowrie being duly sworn deposes and says:
1.

I was in contact with and retained by Mr. John Bennett on or about February

11, 1997.
2.

I met with Mr. Bennett twice on February 11, 1997 and reviewed papers he

had provided to me, and prepared a draft response to the Verified Petition.
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3.

After discussing the situation with Mr. Bennett, I determined that the order

served upon Mr. Bennett did not prohibit me to talking with Mr. Rosenwinkel, the petitioner
in the above-referenced matter, for purposes of trying to resolve the issues between them.
4.

The ensuing days I had 5 conversations with Mr. Rosenwinkel and several

conversations with Mr. Bennett all in an effort to resolve the matter in lieu of further court
proceedings.
5.

I ultimately was able to facilitate the removal of Mr. Bennett's personal

property from the premises at 81 wOw Street, which Mr. Rosenwinkel and Mr. had occupied
together along with a Ms. Dawn Numedahl.
6.

I was not able to resolve this matter, however, and appeared before the Court

in representation of Mr. Bennett on February 24, 1995.
7.

The reasonable value of my services in connection with this matter is

$1,150.00. This is based upon my normal billing rate which I charge and which my clients
pay of $200 per hour and the expenditure of more than 5.75 hours in connection with this
matter.
DATED t M s c ^ H i a y of March, 1997.

James S. Lowne
SUBSCRIBED AND SWORN to before me t h i s ^ f ^ _ day of March, 1997.
NOTARY PUBLIC

STACI U ALLEN
170 South Main #1500
Salt Lake City, Utah 84101
My Commission Expires
February 1,1999

My Cbm

F,7rpffF*TE OF UTAH

X
Notary/rublic

Jr.b. /, /<&<?
*=rc

CERTIFICATE OF SERVICE
I hereby certify that on theffi T ^

day of March, 1997, I caused a true and correct

copy of the foregoing AFFIDAVIT OF JAMES S. LOWRIE to be hand delivered to the
following.
Hans Rosenwinkel
81 "O" Street
Salt lake City, Utah 84103
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James Lowrie
JONES, WALDO, HOLBROOK & McDONOUGH
170 South M a i n , Suite 1500
Salt Lake City, Utah
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(801) 521-3200
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P R O C E E D I N G S

THE COURT:

Let's go on to N o . 3,

Rosenwinkel versus B e n n e t t .

Mr. Rosenwinkel,

this

matter was scheduled on the 24th of February.

Mr.

Lowrie and M r . Bennett were here and you were n o t .
Where were

you?
MR. R O S E N W I N K E L :

According to our

paperwork, we were supposed to be here at 9:30
then they rescheduled

it for us today.

miscommunication with the Court people

and

There was a
regarding

the paperwork.
THE COURT:

Very well.

you going to be involved

in this

MR. MARTIN:

Mr. Martin, are

case?

If I could, I might be

able to save you a little bit time in this.

The

involvement of these three were residing in the
same h o u s e .
THE C O U R T :

I'm aware of that.

I've

reviewed the file.
MR. MARTIN:
question

-- I'd

And maybe there's

just advise

protective order but I'll

(Inaudible)

have some

CAPITOL
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the

concrete

(Inaudible) .
THE COURT:

some

Mr.
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R o s e n w i n k e l , I've been indicating
have read the Court's
allegations

to Mr. Martin I

file and am aware of

in this matter.

Is there anything

you wish to state for the record at this
MR. ROSENWINKEL:
Bennett

your

Basically,

that

time?
John

refuses to take his name off our lease.

He's admitted

to having a hot temper so we

better

be willing to stick up to him when he blows up
because nothings going to stand in his way.

He

frightens both of us and we feel we shouldn't
to deal with that way in this
THE COURT:

have

situation.

Thank you, M r . R o s e n w i n k e l .

M r . Lowrie ?
MR. LOWRIE:

Y e s , Your Honor.

this is -- it's unfortunate
before y o u .

I think

that this situation

is

The p e t i t i o n , as I read it, does not

comply with the statute in terms of there being a
kind of conduct that gives rise to a protective
order.

We don't make anything out of that at

p o i n t , but
end.

this

I think it's time for this proceeding

to

You have before you the affidavit of M r .

B e n n e t t , I hope.
THE COURT:
MR. LOWRIE:

I do.
This reflects under

his version of what happened.

CAPITOL
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not contest

this when he spoke this morning and I

think that that clearly shows
for any further relief

that there is no

need

to issue from the Court. And

as a consequence, the fact is that this matter
should be ended

I don't think there is any

that any further necessity

for court

showing

intervention

of any sort, even if there was at the beginning.
THE C O U R T :

Thank you, Mr. Lowrie.

Mr. R o s e n w i n k e l , anything
MR. ROSENWINKEL:
THE COURT:
as follows:

further?

No.

Very well.

Let me

indicate

The Utah Legislature adopted the Utah

Cohabitant Abuse Act to deal the enormous

and

critical problem of domestic violence in the State
of Utah.

I just returned from a week-long

conference out of state dealing with the issue of
domestic violence.

That conference

indicated

even though all 50 states have adopted some

that

similar

statutes, that the problem continues to grow, that
we continue to have victims who are battered
abused as a result of domestic

and

violence.

This Act was not adopted to deal with
the problems of two tenants in a
type of situation.

landlord/tenant

This case is not the kind of

case where this Act was intended and I agree

CAPITOL
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Mr. Lowrie, that it's time for this to end.
recommendation will be today that this matter

My
be

dismissed.
The Court will enter it's own order.
You're

free to g o .
MR. LOWRIE:
THE COURT:

Thank you, Your Honor.
Thank you.

(Adj ourned.)
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REPORTER'S

CERTIFICATE

STATE OF UTAH
COUNTY OF SALT LAKE

)

ss

I, VICKIE GODFREY, a notary public, m
and for the State of Utah, do hereby certify:
That the foregoing proceedings were
transcribed under my direction from the Electronic
Tape Recording made of these p r o c e e d i n g s .
That this transcript is full, true and
correct and contains all of the evidence, all of
the objections of counsel and rulings of the court
and all matters to which the same relate which were
audible through said tape recording.
I further certify that I am not of kin
or otherwise associated with any of the parties to
said cause of action and that I am not interested
in the outcome thereof.
That certain parties were not
identified in the record and therefore the name
associated with the statement may not be the
correct name as to the speaker.
WITNESS MY HAND AND SEAL this
day of 3rd, 1997 .

VICKI L GOOFREY
Nor/wfveuc • STATE of OTAH
1742 APACHE WAY
OGOERUT 84403

VICKIE

COMM.EXFU0-21-97
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April 14, 1997

Commissioner Thomas N. Arnett
Third Judicial District Court
240 East 400 South
Salt Lake City, Utah 84111
Re:

Rosenwinkel v. Bennett
Case No. 970900972 SA

Dear Commissioner Arnett:
At the February 24th hearing on the above-referenced matter, you indicated that you
would prepare your own order. I hope the enclosed Order will be helpful to you in preparing
your own.
Very truly yours,

JSL/jp
cc:
Hans Rosenwinkel (w/encl.)
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James S. Lowrie (USB 2007)
Lewis M. Francis (USB 6545)
JONES, WALDO, HOLBROOK & McDONOUGH
Attorneys for Respondent
1500 First Interstate Plaza
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801) 521-3200

^ DSIttCT COURT

APR 2 3 1997
By

'svvrj) LAKL COUNTY
O. ojtyClen

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,

ORDER

2-M 4-^74-

Petitioner,
Civil No. 970900972SA
vs.

JOHN BENNETT,
Respondent.

Judge Homer F. Wilkinson
Commissioner Thomas N. Arnett

The Motion for Dissolution of Protective Order and Answer of John Bennett came on
to be heard on the 24th day of February, 1997 at 8:30 a.m. The respondent, John Bennett,
appeared in person and through his counsel James S. Lowrie. The petitioner did not appear.
The Motion for Dissolution of Protective Order was granted and the Verified Answer to the
Verified Petition for Protective Order was approved. Now therefore, it is hereby ordered as
follows:
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1.

The Protective Order issued by the CouiI oii February 7, 1997 is hereby

dissoK ed.
2.

The respondent is awarded immediate possession of his personal property.

3.

The respondent is awarded the sum of $63.

deprivation of his lh ing

premises and the restoration of his share of the cleaning and security deposit the parties had
on file to secure the premises.
4.

The respondent is awarded his attorney's fees in the amount of $1,750.
BY THE COURT:

DATED this J 3 day of April, 1997.
Homer R Wilkinson
District Court Judge

DATED this 2,1 day of April,

206556.1
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Thomas N. Arnett
f
District Court Commissioner
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the /^/'tZflay of April, 1997, I caused a
true and correct copy of the foregoing Order to be mailed, via first class mail, postage
prepaid, to the following:
Hans Rosenwinkel
81 "O" Street
Salt Lake City, Utah 84103
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James S. Lowric (USB 2007)
Lewis M. Francis (USB 6545)
JONES, WALDO, HOLBROOK & McDONOUGH
Attorneys for Respondent
1500 First Interstate Plaza
170 South Main Street
Post Office Box 45444
Salt Lake City, Utah 84145-0444
Telephone: (801) 521-3200
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

HANS ROSENWINKEL,

:

JUDGMENT

Petitioner,

Civil No. 970900972SA

vs.

:
:
:

JOHN BENNi

:

Judge Homer F. Wilkinson

:

Commissioner Thomas N. Arnett

Respondent.

^ - 2 ^ <W?<V

The Motion for Dissolution of Protective Order and Answer of respondent John
Bcniirll i aim on lm luaimi llii> Mlhili, of F<*hni;ii\

r>'''

Hiri OHM mined Us i >nln in

favor of respondent on April 23, 1997, a copy of which is attached hereto. Based on the

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment should be
and is hereby entered in favor of respondent, John Bennett, and against petitioner, Hans
Rosenwinkel, in the amount of $2383.00, plus interest thereon at the postjudgment rate of
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7.61 percent (7.61%) per annum, accruing from April 23, 1997 until completely satisfied.
Said jugdment shall also be supplemented by respondent's after-accruing collection costs,
including attorneys' fees, as may be established by subsequent affidavit.
DATED this X^> day ^4fay, 1997.
BY THE COURT:

^9^ej^
Homer F. Wilkinson
District Court Judge

DATED this Z Q day oMfey, 1997.
> v v c j

Li±j\

Thomas N. Arnett
District Court Commissidher
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CERT1HUATE OF SERVlUi^

pA

I, the undersigned, hereby certify that on thep '
Inir

HIIN!

day of June, 1997, I caused a

corrrrf copy of (he foregoing JUDGMENl to be mailed, via first class mail,

postage prepaid, to the following:
Hans Rosenwiih
81 "O" Street
Salt Lake City, Utah 84103
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